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UNITED STATES MAGISTRATE JUDGE'S RE-
PORT AND RECOMMENDATION

R. BRADFORD STILLMAN, United States Magis-

trate Judge.

*1 Plaintiff, Larry Moore (“Moore”), brought
this action under Section 205(g) of the Social Se-
curity Act, 42 U.S.C. § 405(g), seeking judicial re-
view of the final decision of the Commissioner of
Social Security (“Commissioner”) denying his
claim for Disability Insurance Benefits (“DIB”) un-
der the Social Security Act (the “Act”).

This action was referred to the undersigned
United States Magistrate Judge, pursuant to the pro-
visions of 28 U.S.C. § 636(b)(1)(B), by order of
reference filed March 9, 2010. For the reasons ex-
pressed herein, the Court RECOMMENDS that the
Commissioner's decision be REVERSED and the
case be REMANDED to allow the administrative
law judge to reevaluate whether Moore satisfies the
criteria of Listing 12.05(C).

I. FACTUAL AMD PROCEDURAL BACK-
GROUND

On or about May 14, 2007,”N' Moore filed an
application for disability insurance benefits under
Title II of the Act. (R.F at 91-93.) Moore, who
was thirty-eight (38) years old at the time, alleged
that he was disabled since March 1, 2007, due to
diabetes, gout, asthma, and right leg problems. (R.
at 91, 125.) Moore completed his high school edu-
cation (R. at 130), and he worked as a painter at the
shipyard for seventeen (17) years. (R. at 114))
Moore's application was denied by the Social Se-
curity Administration initially on September 21,
2007 (R. at 51), and upon reconsideration on April
2,2008 (R. at 52).

FN1. It appears that the application sum-
mary was generated on May 29, 2007. (R.
at 91-93.) However, multiple documents
indicate that Moore filed the application on
May 14, 2007. (R. at 9, 51, 97.)

FN2. “R.” refers to the transcript of the ad-
ministrative record of proceedings relating
to this case.

On April 16, 2008, Moore requested a hearing
before an Administrative Law Judge (“ALJ”) of the
Social Security Administration. (R. at 62-63.) That
hearing was held in Norfolk, Virginia, on May 19,
2009. (R. at 18.) At the hearing, Moore amended
his disability onset date to November 20, 2007.
N3 (R. at 21.) Moore testified at the hearing (R. at
20, 22-33); he was represented by his attorney,
Sarah Harrison (R. at 20). Barbara Byers, a voca-
tional expert, was also present and testified at the
hearing. (R. at 20, 33-36.)

FN3. Moore amended his disability onset

date because he was working full-time un-
til November 20, 2007. (R. at 21.)

On June 1, 2009, the ALJ issued a decision
finding that Moore was not entitled to DIB because
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he was not disabled within the meaning of the Act
at any time from November 20, 2007, through the
date of the ALJ's decision. (R. at 10, 17.) Specific-
ally, at step one of the sequential disability analys-
is, the ALJ determined that Moore “has not en-
gaged in substantial gainful activity since Novem-
ber 20, 2007, the alleged onset date.” (R. at 11.) At
step two, the ALJ determined that Moore suffers
from status post fracture of the tibia, history of pul-
monary embolism, mental retardation, and adjust-
ment disorder, which the ALJ found to be severe
impairments. (R. at 11-12.) However, the ALJ de-
termined that Moore's gout, asthma, and type 11 dia-
betes mellitus are non-severe impairments because
they are controlled by medication. (R. at 12.) At
step three, the ALJ found that Moore “does not
have an impairment or combination of impairments
that meets or medically equals one of the impair-
ments listed in 20 C.F.R. Part 404, Subpart P, Ap-
pendix 1.” /d. The ALJ then found that Moore had
“the residual functional capacity to perform a lim-
ited range of light work,” and “is able to perform
simple, routine, and repetitive tasks due to his mod-
erate limitations in concentration, persistence, and
pace.” (R. at 1415 .) At step four, the ALJ determ-
ined that Moore could not return to any of his past
relevant work. (R. at 15-16.) However, at step five,
the ALJ found that “there are jobs that exist in sig-
nificant numbers in the national economy that the
claimant can perform.” (R. at 16-17.) Accordingly,
the ALJ concluded that Moore was not disabled
within the meaning of the Act. (R. at 17.) Moore
was forty (40) years old at the time of the ALJ's de-
cision. (R. at 16.)

*2 On June 3, 2009, Moore requested review of
the ALJ's decision by the Appeals Council of the
Office of Hearings and Appeals (“Appeals Coun-
cil”). (R. at 4.) The Appeals Council denied
Moore's request for review on August 17, 2009,
stating that it found no reason to review or change
the ALJ's decision. (R. at 1.) This makes the ALJ's
decision the “final decision” of the Commissioner
subject to judicial review here, pursuant to 42
U.S.C. § 405(g). See 20 C.F.R. § 404.981,

Moore brought the instant action seeking judi-
cial review of the decision of the Commissioner
denying his claim for DIB. Moore filed the instant
Complaint on October 21, 2009, which Defendant
answered on March 5, 2010. Moore filed a Motion
for Summary Judgment with a memorandum in
support on April 22, 2010. Defendant filed a Mo-
tion for Summary Judgment and in opposition to
Moore's Motion for Summary Judgment with a
memorandum in support on May 10, 2010. Moore
filed a response to Defendant's Motion for Sum-
mary Judgment on May 20, 2010. Neither party in-
dicated special circumstances requiring oral argu-
ment in this matter; therefore, the case is deemed
submitted for decision based on the memoranda.
See Fed.R.Civ.P. 78(b); Local Civ. R. 7(J).

II. STANDARD FOR SUMMARY JUDGMENT

The Court shall grant summary judgment if,
viewing the record as a whole, it concludes “that
there is no genuine issue as to any material fact and
that the movant is entitled to judgment as a matter
of law.” Fed.R.Civ.P. 56(c); see also Celotex Corp.
v. Catrett, 477 U.S. 317, 322-24, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). For the evidence to present
a “genuine” issue of material fact, it must be “such
that a reasonable jury could return a verdict for the
nonmoving party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). Facts are deemed material if they might af-
fect the outcome of the case. Celotex Corp., 477
U.S. at 322-27. In other words, the moving party's
submission must foreclose the possibility of the ex-
istence of facts from which it would be open to a
jury to make inferences favorable to the non-
movant. /d.

In deciding a summary judgment motion, the
Court must “view [ ] the record as a whole in the
light most favorable to the non-movant.” Terry's
Floor Fashions, Inc. v. Burlington Indus., Inc., 763
F.2d 604, 610 (4th Cir.1985). If “the evidence ... is
so one-sided that one party must prevail as a matter
of law,” the Court should grant summary judgment
in that party's favor. Anderson, 477 U.S. at 251-52
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. Moreover, summary judgment must be granted
where the non-moving party “fails to make a show-
ing sufficient to establish the existence of an ele-
ment essential to that party's case, and on which
that party will bear the burden of proof at trial,”
Celotex, 477 U.S. at 322, as the non-moving party
is required to “set out specific facts showing a
genuine issue for trial” with respect to that element,
Fed.R.Civ.P. 56(e)(2).

When confronted with cross-motions for sum-
mary judgment, “the standards upon which the
Court evaluates the motions for summary judgment
do not change.” Tafi Broad. Co. v. United States,
929 F.2d 240, 248 (6th Cir.1991). “[Tlhe court
must review each motion separately on its own
merits ‘to determine whether either of the parties
deserves judgment as a matter of law.” “ Rossignol
v. Voorhaar, 316 F.3d 516, 523 (4th Cir.2003)
(quoting Philip Morris Inc. v. Harshbarger, 122
F.3d 58, 62 n. 4 (Ist Cir.1997)). “When deciding
cross-motions for summary judgment, a district
court retains the responsibility to examine the re-
cord to ensure that no disputed issues of fact exist,
despite the parties' assurances to that effect.”
Kavanaugh v. City of Phoenix, 25 F. App'x 516,
517 (9th Cir.2001) (citing Fair Housing Council of
Riverside County, Inc. v. Riverside Two, 249 F.3d
1132, 1134 (9th Cir.2001)).

I11. STANDARD FOR REVIEW OF THE COM-
MISSIONER'S DETERMINATION

*3 The Commissioner ultimately held that
Moore was not under a disability within the mean-
ing of the Act. Under 42 U.S.C. § 405(g), the scope
of judicial review of the Commissioner's final de-
cision is “specific and narrow.” Smith v. Sch-
weiker, 795 F.2d 343, 345 (4th Cir.1986). This
Court's review of that decision is limited to determ-
ining whether there is substantial evidence in the
administrative record to support the Commission-
er's decision. 42 U.S.C. § 405(g); Hunter v. Sulli-
van, 993 F.2d 31, 34 (4th Cir.1992) (per curiam),
superceded in non-relevant part by 20 CFR. §
404.1517(d)(2); Hays v. Sullivan, 907 F.2d 1453,
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1456 (4th Cir.1990). “Substantial evidence means
‘such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.” *
Hunter, 993 F.2d at 34 (quoting Richardson v.
Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 28
L.Ed.2d 842 (1971)). “It consists of more than a
mere scintilla of evidence but may be somewhat
less than a preponderance.” Id (quoting Laws v.
Celebrezze, 368 F.2d 640, 642 (4th Cir.1966)).

The Commissioner has the duty “to make find-
ings of fact and to resolve conflicts in the evid-
ence.” Hays, 907 F.2d at 1456 (citing King v. Cali-
fano, 599 F.2d 597, 599 (4th Cir.1979)). The Court
“do[es] not conduct a de novo review of the evid-
ence” or of the Commissioner's findings. Sch-
weiker, 795 F.2d at 345. In reviewing for substan-
tial evidence, the Court “do[es] not undertake to re-
weigh conflicting evidence, make credibility de-
terminations, or substitute [its] judgment for that of
the [Commissioner].” Craig v. Chater, 76 F.3d 585,
589 (4th Cir.1996) (citing Hays, 907 F.2d at 1456).
“Where conflicting evidence allows reasonable
minds to differ as to whether a claimant is disabled,
the responsibility for that decision falls on the
[Commissioner] (or the [Commissioner's] desig-
nate, the ALJ).” Id . (quoting Walker v. Bowen, 834
F.2d 635, 640 (7th Cir.1987)). The denial of bene-
fits will be reversed only if no reasonable mind
could accept the record as adequate to support the
determination. Richardson, 402 U.S. at 401. The is-
sue before this Court, therefore, is not whether
Moore is disabled, but whether the Commissioner's
finding that Moore is not disabled is supported by
substantial evidence and was reached based upon a
correct application of the relevant law. See id;
Coffinan v. Bowen, 829 F.2d 514, 517 (4th
Cir.1987) (“A factual finding by the ALJ is not
binding if it was reached by means of an improper
standard or misapplication of the law.”).

IV. THE SEQUENTIAL DISABILITY ANALYS-
FAY
The Social Security Regulations define
“disability” for the purpose of obtaining disability
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benefits under Title II of the Act as the “inability to
do any substantial gainful activity by reason of any
medically determinable physical or mental impair-
ment ™ which can be expected to result in death
or which has lasted or can be expected to last for a
continuous period of not less than 12 months.” 20
CFR. § 404.1505(a); see also 42 US.C. §
423(d)(1)(A). To meet this definition, the claimant
must have a severe impairment that makes it im-
possible to do previous work or any other substan-
tial gainful activity ™ that exists in the national
economy. 20 C.F.R. § 404.1505(a), see also 42
U.S.C. § 423(d)(2)(A).

FN4. “[A] ‘physical or mental impairment’
is an impairment that results from anatom-
ical, physiological, or psychological abnor-
malities which are demonstrable by medic-
ally acceptable clinical and laboratory dia-
gnostic techniques.” 42 U.S.C. § 423(d)(3).

FN5. “Substantial gainful activity means
work that (a) [i]nvolves doing significant
and productive physical or mental duties;
and (b) [i]s done (or intended) for pay or
profit.” 20 C.F.R. § 404.1510.

*4 The Commissioner follows a five-step se-
quential analysis to ascertain whether the claimant
is disabled. See 20 CF.R. § 404 .1520; Bowen v.
New York, 476 U.S. 467, 470-71, 106 S.Ct. 2022,
90 L.Ed.2d 462 (1986); Hall v. Harris, 658 F.2d
260, 264-65 (4th Cir.1981). First, the Commission-
er must determine whether the claimant is engaged
in substantial gainful activity. 20 C.F.R. §
404.1520(a)(4)(Q), (b). If so, the claimant is not dis-
abled and the inquiry is halted. /d. Second, if the
claimant is not engaged in substantial gainful activ-
ity, the Commissioner must determine whether the
claimant has a severe impairment™s Jd §
404.1520(a)(4)(ii), (c). If not, the claimant is not
disabled and the inquiry is halted. /d. Third, if the
claimant does have a severe impairment, the Com-
missioner must determine whether the impairment
meets or medically equals the severity of any dis-
order specified in the Listing of Impairments,™7

20 C.F.R., Part 404, Subpart P, Appendix 1 (the
“Listings™). Id. § 404.1520(a)(4)(iii), (d). If so, the
claimant is disabled and the inquiry is halted. /d
Fourth, if the claimant's impairment does not meet
or medically equal the Listings, the Commissioner
must determine whether the impairment prevents
the claimant from performing past relevant work.
Id. § 404.1520(a)(4)(iv), (). If not, the claimant is
not disabled and the inquiry is halted. /d Fifth, if
the claimant cannot perform past relevant work, the
Commissioner must determine whether the claimant
is able to perform any other work considering the
claimant's residual functional capacity ™ and vo-
cational abilities. /d. § 404.1520(a)(4)(v), (g). If so,
the claimant is not disabled. Id

FN6. An impairment is severe if it
“significantly limits [the claimant's] phys-
ical or mental ability to do basic work
activities.” 20 C.F.R. § 404.1520(c).

FN7. The Listing of Impairments
“describes for each of the major body sys-
tems impairments that [the Social Security
Administration] consider [s] to be severe
enough to prevent an individual from do-
ing any gainful activity, regardless of his
or her age, education, or work experience.”
20 C.F.R. § 404.1525(a).

FN8. “Residual functional capacity” is the
most a claimant can do in a work setting
despite the physical and mental limitations
of his impairment and any related symp-
toms (e.g., pain). See 20 C.FR. §
404.1545(a)(1).

V.ANALYSIS

Moore alleges that the ALJ's decision, finding
that he is not disabled, is not supported by substan-
tial evidence because the ALJ “failed to properly
evaluate whether the Plaintiff's impairments met
Listing 12.05C at Step 3 of the sequential evalu-
ation process.” (Pl's Mem. Supp. M. Summ. J. 3
[hereinafter PL.'s Mem. Supp.].) Specifically, Moore
argues that the ALJ erred in finding that Moore
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“does not have additional and significant work-re-
lated functional limitations” because that finding is
inconsistent with the ALJ's finding that Moore suf-
fers from several severe impairments that
“significantly limit the claimant's abilities to per-
form basic work activities.” (PL's Mem. Supp. 5-6.)
Moore also argues that the ALJ “failed to explain
his conclusion that the claimant had not demon-
strated an additional and significant work-related
functional limitation.” (Pl.'s Mem. Supp. 7.)

Defendant does not address the alleged incon-
sistency in the ALJ's finding that Moore did not
have an additional work-related functional limita-
tion. Rather, Defendant argues that “[e]ven accept-
ing, arguendo, the flaws in the ALJ's decision al-
leged by plaintiff, substantial evidence supports a
finding that plaintiff was not disabled from work-
ing.” (Def’s Mem. Supp. M. Summ. J. 12
[hereinafter Def.'s Mem. Supp.].) Essentially, De-
fendant argues that even if the ALJ erred in finding
that Moore did not have an additional work-related
function limitation, the ALJ's ultimate finding that
Moore did not meet Listing 12.05 is supported by
substantial evidence. To support this argument, the
Defendant essentially argues that the ALJ's finding
that Moore is not disabled is supported by substan-
tial evidence because Moore's IQ scores are contra-
dicted by other evidence in the record, which indic-
ates that Moore's capacity to work is greater than
what is indicated by the IQ test, and due to “the fact
that plaintiff was working, and only stopped work-
ing due to a lack of work, rather than due to any al-
leged impairment.” (Def.'s Mem. Supp. 10-12.)

*5 As discussed below, the Court FINDS that
the ALJ's finding that Moore's impairments did not
meet or medically equal Listing 12.05(C) is not
supported by substantial evidence because the ALJ
applied an improper legal standard. Accordingly,
the Court RECOMMENDS that the Commissioner's
decision be REVERSED and REMANDED to al-
low the ALJ to reevaluate whether Moore's impair-
ments meet Listing 12.05(C), applying the appro-
priate standards.

A. Applicable Legal Standard

At step three of the sequential disability analys-
is, the ALJ must determine whether the claimant's
impairment meets or medically equals the severity
of any disorder in the Listings. 20 C.F.R. §
404.1520(a)(4)(iii). A claimant's impairment meets
a Listing if “it satisfies all of the criteria of that list-
ing, including any relevant criteria in the introduc-
tion, and meets the duration requirement.” Id §
404.1525(c)(3). The impairment medically equals a
Listing “if it is at least equal in severity and dura-
tion to the criteria of any listed impairment.” Id §
404.1526(a). If the claimant proves ™ that his
condition meets or equals a listed impairment, “he
is conclusively presumed to be disabled and entitled
to benefits.” Bowen, 476 U.S. at 471,

FNO. The “[c]laimant bears the burden of
demonstrating that his impairments meet
or equal a listed impairment.” Wynne ex
rel. Pennell v. Astrue, No. 5:09¢cv367,
2010 WL 2402843, at *4 (E.D.N.C. May
21, 2010); see also Hunter v. Sullivan, 993
F.2d 31, 35 (4th Cir.1992) (“Through the
fourth step, the burden of production and
proof is on the claimant.”).

As is true at all steps of the sequential disabil-
ity analysis, the ALJ must adequately explain the
reasons for his decision. See 42 U.S.C. § 405(b)(1);
Burnett v. Comm'r Soc. Sec. Admin., 220 F.3d 112,
119-20 (3d Cir.2000); Cook v. Heckler, 783 F.2d
1168, 1172-73 (4th Cir.1986). At step three, the
ALJ is required to identify the particular Listing(s)
relevant to the claimant's condition and compare
the medical evidence of the claimant's symptoms to
the criteria in the Listing(s). See Cook, 783 F.2d at
1173; Schoofield v. Barnhart, 220 F.Supp.2d 512,
522 (D.Md.2002).

B. Listing 12.05—Mental Retardation
Moore claims that his impairment meets List-
ing 12.05, which sets forth the criteria for mental
retardation. This Listing “contains an introductory
paragraph with the diagnostic description for men-
tal retardation .. [and] four sets of criteria
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(paragraphs A through D).” 20 C.F.R. pt. 404,
subpt. P, app. 1 § 12.00(A). A claimant's impair-
ment meets the Listing if it “satisfies the diagnostic
description in the introductory paragraph and any
one of the four sets of criteria.” /d Therefore, in or-
der to meet Listing 12.05(C);¥°¢ the claimant
must demonstrate “significantly subaverage general
intellectual functioning with deficits in adaptive
functioning initially manifested ... before age 22”
and “[a] valid verbal, performance, or full scale IQ
of 60 through 70 and a physical or other mental
impairment imposing an additional and significant
work-related limitation of function.” Id § 12.05,
12.05(C). For the set of criteria in “paragraph C,
[the Commissioner] will assess the degree of func-
tional limitation the additional impairment(s) im-
poses to determine if it significantly limits [the
claimant's] physical or mental ability to do basic
work activities, e, is a ‘severe’ impairment(s), as
defined in §§ 404.1520(c) and 416.920(c).” Id §
12.00(A).

FN10. Moore only argues that his impair-
ment meets the criteria in paragraph C of
Listing 12.05. (PL.'s Mem. Supp. 3-6.)

C. The ALJ's Step 3 Analysis

*6 In this case, the ALJ considered whether
Moore's impairments met or medically equaled
Listing 12.04 and Listing 12.05. (R. at 12-14.) The
ALJ ultimately found that Moore's impairments did
not meet either Listing. /d The specific decision
challenged in this case is the ALJ's finding that
Moore's impairment did not satisfy the require-
ments of Listing 12.05(C).""" In his decision, the
ALJ found that “[tjhe claimant's verbal, perform-
ance, and full scale scores are within the acceptable
range. However, he does not have additional and
significant work-related functional limitations, as
explained below.” (R. at 14.) The ALIJ's further ex-
planation appears to be incorporated into the RFC
assessment,f2 in which the ALJ concluded that
Moore could “perform a limited range of light work
... provided the claimant can alternate sitting and
standing, and occasionally bend and squat, but can-
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not climb or use pushing or pulling movements.”
(R. at 14-15.) The ALJ noted that Moore “had full
weight-bearing on this leg, was neurovascularly in-
tact, and was returning to work.” (R. at 15.) The
ALJ also noted that Moore “can complete simple
repetitive tasks, as well as greater detail assign-
ments; can work with others; though his capacity to
handle stress in a competitive work setting might be
compromised at this time.” /d.

FNI1. Because Moore does not challenge
the ALJ's conclusion that he did not meet
Listing 12.04 or paragraphs A, B, or D of
Listing 12.05, the Court will not discuss
those findings.

FN12. Moore argues that the ALJ “failed
to explain his conclusion that the claimant
had not demonstrated an additional and
significant work-related functional limita-
tion.” (PL's Mem. Supp. 7-8.) The ALIJ is
not required “to use particular language or
adhere to a particular format in conducting
his analysis,” but the decision must
demonstrate “that there is sufficient devel-
opment of the record and explanation of
findings to permit meaningful review.”
Jones v. Barnhart, 364 F.3d 501, 505 (3d
Cir.2004). Admittedly, it would have been
preferable and clearer for the ALJ to
provide his explanation immediately after,
and in the same section, as his conclusion
that Moore did not have an additional
work-related  limitation. However, the
ALJ's explanation within the RFC assess-
ment is sufficient to satisfy the ALJ's duty
to explain his decision. See Schoofield, 220
F.Supp.2d at 522 (stating that remand is
not necessary when ‘“there is elsewhere in
the ALJ's opinion an equivalent discussion
of the medical evidence relevant to the
Step Three analysis.”).

D. Discussion
The ALJ's step three analysis is deficient for a
number of reasons. First, it is unclear whether the
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ALJ actually considered the diagnostic description
in the introductory paragraph of Listing 12.05.
Second, the ALJ applied an improper standard
when deciding whether Moore had an additional,
significant work-related limitation at the second
prong of the paragraph C criteria. Because of these
deficiencies the Court is compelled to REVERSE
the decision and REMAND for further proceedings.

1. Diagnostic Description in Introductory Para-
graph

As explained above, in order to meet Listing
12.05, the claimant must “satisf [y] the diagnostic
description in the introductory paragraph and any
one of the four sets of criteria.” 20 C.F.R. pt. 404,
subpt. P, app. 1 § 12.00(A). The introductory para-
graph of Listing 12.05 states that “[m]ental retarda-
tion refers to significantly subaverage general intel-
lectual functioning with deficits in adaptive func-
tioning ™' initially manifested during the devel-
opmental period; i.e., the evidence demonstrates or
supports onset of the impairment before age 22.”
Id § 12.05.

FN13. “Adaptive functioning includes a
claimant's effectiveness in areas such as
social skills, communication, and daily liv-
ing skills.” West v. Comm'r Soc. Sec. Ad-
min., 240 F. App'x 692, 698 (6th Cir.2007) .

Nowhere in his decision does the ALJ address
whether Moore met the diagnostic description in
the introductory paragraph of Listing 12.05. In fact,
the ALJ completely failed to mention any evidence
regarding Moore's condition prior to age 22, even
though there is information in the record about
Moore's educational capabilities, work history, and
an IQ test conducted when he was seventeen (17)
years old (R. at 214-17, 229, 285.) Without expli-
citly making the required finding at this initial
stage, the ALJ proceeded to discuss the four sets of
criteria in paragraphs A through D. (R. at 12-14.)
Therefore, it is unclear whether the ALJ actually
found that Moore met the requirements of the intro-
ductory paragraph.

*7 Although neither party mentions the ALJ's
failure to consider the diagnostic description, both
parties discuss evidence relevant to the inquiry.
Moore expressly argues that the diagnostic descrip-
tion is satisfied because when Moore was seventeen
(17) years old, he was administered psychometric
testing using the Stanford Binet that indicated that
he had an IQ of 50-69, which is in the mentally re-
tarded range. (PL's Mem. Supp. 4-5.) Moore also
notes that he performed below grade-level in read-
ing and mathematics, and failed his reading, math-
ematics, and social studies competencies upon
graduation. /d Defendant appears to imply, in part,
that Moore did not meet Listing 12.05, because he
did not have the required deficits in adaptive func-
tioning. Defendant alleges that Moore's “life-long
history of working,” and “independen(ce] in activit-
ies of daily living” indicate that he is capable of
working in spite of his low intelligence. (Defl's
Mem. Supp. 10-11.) Defendant also notes that
“[a]ithough plaintiff was in special-education
classes while in school, his program was geared to-
wards vocational education and development of job
skills, indicating that his teachers believed him cap-
able of working in spite of his limitations.” (Def.'s
Mem. Supp. 12.) Accordingly, it appears that there
is evidence in the record from which the ALJ could
make a determination, but he failed to do so.

The Court cannot assess whether the ALJ's
finding is supported by substantial evidence be-
cause there is no finding on this issue. See Peck v.
Barnhart, 214 F. App'x 730, 736 (10th Cir.2006)
(“[W]e can only review ALJ decisions that make
specific findings on the facts of the case.”). Be-
cause it is unclear whether the ALJ conducted the
analysis required in the initial step, the case must
be remanded. /d. (“Iffthe claimant] does not meet
the capsule definition, then the ALJ must make that
determination in the first instance.”); Raaland v.
Astrue, No. 5:08cvI52, 2009 WL 1904530, at *6
(E.D.N.C. July 1, 2009).

2. Additional Limitations in Second Prong of Para-
graph C
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At step two of the sequential disability analys-
is, the ALJ found that Moore's status post fracture
of the tibia, history of pulmonary embolism, mental
retardation, and adjustment disorder are severe
impairments “[blecause the impairments signific-
antly limit [Moore's] abilities to perform basic work
activities.” (R. at 12.) Then at step three, the ALJ
found that Moore did not satisfy the second prong
of the paragraph C criteria in Listing 12.05 because
Moore “does not have additional and significant
work-related functional limitations.” (R. at 14.)

The second prong of the paragraph C criteria
requires that the claimant demonstrate “a physical
or other mental impairment imposing an additional
and significant work-related limitation of function.”
20 C.F.R. pt. 404, subpt. P, app. 1 § 12.05(C). The
additional impairment required at this stage of the
analysis “need not be disabling in and of itself,”
Branham v. Heckler, 775 F.2d 1271, 1273 (4th
Cir.1985), but it must be “a ‘severe’ impairment [ ],
as defined in §§ 404.1520(c) and 416.920(c).” 20 C
.F.R. pt. 404, subpt. P, app. 1 § 12.00(A). There-
fore, this prong of the paragraph C criteria is met if
the ALJ finds, at step two of the sequential disabil-
ity analysis, that the claimant suffers from a severe
physical or mental impairment that is distinct from
the claimant's low [Q. See Timmons v. Astrue, 360
F. App'x 984, 987 (10th Cir.2010) (“[A] © § 12.05C
limitation is significant if the claimant suffers from
a severe physical ... impairment, as defined at step
two of the disability analysis, apart from the de-
creased intellectual function.” “ (quoting Hinkle v.
Apfel, 132 F.3d 1349, 1352 (10th Cir.1997));
Schuler v. Astrue, No. 09-2126, 2010 WL 1443892,
at *5 (C.D.Cal. Apr.7, 2010) (“[BJased on the ALJ's
own findings, it appears that plaintiff's impairments
satisfy the second prong of § 12.05(C) of the List-
ing because he has a severe mental impairment-i.e.,
severe major depressive disorder-that is distinct
from his qualifying IQ score.”).

*8 In this case, the ALJ found that Moore
suffered from two (2) additional physical impair-
ments and one (1) additional mental impairment,

which are severe, as defined in 20 C.FR. §
404.1520(c). (R. at 11-12.) Based on this finding, it
is evident that the ALJ applied an improper legal
standard when he determined that Moore “does not
have additional and significant work-related func-
tional limitations.” (R. at 14.) Accordingly, the
ALJ's decision, finding that Moore did not meet
Listing 12.05(C) is not supported by substantial
evidence.

3. The ALJ's Non—Disability Decision

Defendant asserts that even if the ALJ applied
an improper standard at the second prong of para-
graph C, the ALJ's finding that Moore is not dis-
abled is supported by substantial evidence. Defend-
ant's first argument essentially undermines the
ALJ's finding, at the first prong of paragraph C of
Listing 12.05, that Moore's “verbal, performance
and full scale scores are within the acceptable
range.” Defendant then argues that the ALIJ's
nondisability decision is supported by substantial
evidence because, as the ALJ noted at steps four
and five, Moore is capable of working.

a. IQ Score in First Prong of Paragraph C

Defendant argues that even if Moore meets the
second prong of paragraph C, he does not satisfy
the criteria of Listing 12.05 because the ALJ erred
when he accepted Moore's IQ scores as valid.

In his step two analysis, the ALJ noted that
“[o]n August 30, 2007, Dr. Jeffrey Goodman, a li-
censed clinical psychologist, ... conducted an intel-
ligence test which showed the claimant scoring 66,
63 and 62, on his verbal, performance and full scale
IQ scores, respectively.” (R. at 12.) At step three of
the analysis, the ALJ found that these scores were
“within the acceptable range” to meet the criteria of
Listing 12.05(C). (R. at 14.)

When evaluating the validity of intelligence
scores, the ALJ may consider “the narrative report
that accompanies the test resuits [, which] should
comment on whether the IQ scores are considered
valid and consistent with the developmental history
and the degree of functional limitation.” 20 C.F.R.
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pt. 404, subpt. P, app. 1 § 12.00(D)(6)(a). “[Tthe
Commissioner may disregard test scores that are in-
consistent with an applicant's demonstrated activit-
ies and abilities as reflected in the record as a
whole.” Clay v. Barnhart, 417 F.3d 922, 929 (8th
Cir.2005); see also Lowery v. Sullivan, 979 F.2d
835, 837 (11th Cir.1992). In this case, the ALJ
evidently accepted the IQ scores as valid.

Defendant argues that the IQ scores should
have been disregarded because they are inconsistent
with evidence about Moore's capabilities and activ-
ities. Defendant notes that Moore “had a lifelong
history of working,” “had the capacity for under-
standing and adequate attention and concentration
to complete different kinds of job duties,” and
“could complete simple, repetitive tasks, as well as
more detailed assignments.” (Def's Mem. Supp.
10.) Defendant also alleges that Moore could pre-
pare his own meals, do his own shopping, pay his
bills, read, watch television, and visit with friends
and family. (Def's Mem. Supp. 11.) Finally, De-
fendant claims that the ALJ did not have to accept
the scores of the IQ test administered by Dr. Good-
man because it was a one-time evaluation conduc-
ted by a non-treating physician. /d.

*9 The most that can be said about Defendant's
argument is that he has identified evidence that may
be inconsistent with the IQ scores; however, he
failed to establish that the ALJ's finding is not sup-
ported by substantial evidence. In the RFC assess-
ment, the ALJ gave “significant weight to Dr.
Goodman's August 30, 2007 consultative evalu-
ation.” (R. at 15.) Dr. Goodman opined that
Moore's 1Q “test result is valid and reliable and
does reflect [Moore's] level of ability.” (R. at 286.)
He noted that Moore “was able to sustain his basic
attention and concentration for completion of task
assignment” (R. at 286), and “found Mr. Moore to
be entirely credible” (R. at 287). Dr. Goodman also
noted that Moore “has apparently always func-
tioned in the mild range of mental retardation, but
is actually independent with activities of daily liv-
ing.” (R. at 288.) The Court notes that some activit-

ies of independent living and work-related abilities
are consistent with IQ scores, like Moore's, that fall
within the mild range of mental retardation. See
Harrold v. Astrue, 299 F. App'x 783, 788 (10th
Cir.2008) (“[Tlhe Appeals Council erred in relying
on [the claimant's] prior work history as a basis for
rejecting Dr. Bryant's mild-retardation opinion and
the [Q scores.”); McKown v. Shalala, 5 F.3d 546,
1993 WL 335788, at *2 (10th Cir. Aug.26, 1993)
(unpublished table decision) (“Such basic matters
as selfcare and interpersonal cooperation are fully
commensurate with the mild mental retardation ad-
dressed by 12.05C.”); Brown v. Sec'y Health & Hu-
man Servs., 948 F.2d 268, 270 (6th Cir.1991);
Schuler, 2010 WL 1443892, at *5. Finally, just be-
cause the ALJ is not required to accept the opinion
of a non-treating physician based on a one-time
evaluation, does not mean that it is error to credit
such an opinion.

On appeal, the Court does not review the evid-
ence de novo or re-weigh conflicts in the evidence.
See Schweiker, 795 F.2d at 345; Craig, 76 F.3d at
589. “The ALJ as factfinder has the sole responsib-
ility for weighing the evidence.” Muse v. Sullivan,
925 F.2d 785, 790 (5th Cir.1991). Although the
ALJ may have been able to discredit the IQ scores,
he did not, and instead accepted them as valid. Al-
though faced with conflicting evidence about the
validity of the IQ scores, this Court cannot say that
no reasonable mind could accept the record as ad-
equate to support the ALJ's determination that the
IQ scores were valid. See Richardson, 402 U.S. at
401. Accordingly, the ALJs decision at the first
prong of the paragraph C criteria is supported by
substantial evidence, and cannot be disturbed.

b. Moore's Ability to Work

Defendant's second argument is that despite
any errors in applying the criteria of Listing
12.05(C), the ALIJ's finding at step five that Moore
is not disabled is supported by substantial evidence.
Defendant argues that Moore's ability to work is
supported by the physical RFC assessments of Dr.
Staehr and Dr. Longa, a psychologist's opinion that
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Moore could “meet the basic mental demands of
competitive work on a sustained basis,” and an or-
thopedist's opinion that Moore could return to light
work. (Def's Mem. Supp. 12.) Defendant argues
that “[t]he strongest piece of evidence weighing
against a finding of disability in this case is the fact
that [Moore] was working, and only stopped work-
ing due to a lack of work, rather than due to any al-
leged impairment.” Id.

*10 The ALJ's finding at step five that Moore
is not disabled, even if supported by substantial
evidence, cannot remedy the ALJ's improper ana-
lysis at step three. See McKown v. Shalala, 5 F.3d
546, 1993 WL 335788, at *1 (10th Cir. Aug.26,
1993)(unpublished table decision) (citations omit-
ted)(“[B]ecause a conclusive determination of dis-
ability at any step is dispositive regardless of the
different standards involved in subsequent steps, we
cannot rely on the ALJ's finding of nondisability at
step five to disregard a potentially dispositive issue
favorable to the plaintiff at step three.”); Rainey v.
Heckler, 770 F.2d 408, 410 (4th Cir.1985). Moore's
RFC assessment and previous work experience,
which are highly relevant at steps four and five,
cannot be used to prove that Moore is not disabled
if he satisfies the criteria of Listing 12.05(C) at step
three. See Luckey v. U.S. Dep't Health & Human
Servs., 800 F.2d 666, 669 (4th Cir.1989)(“[T]he
Secretary may not rely upon previous work history
to prove non-disability where the section 12.05(C)
criteria are met.”); Murphy v. Bowen, 810 F.2d 433,
438 (4th Cir.1987) ( “When a claimant for benefits
satisfies the disability listings, benefits are due not-
withstanding any prior efforts of the claimant to
work despite the handicap.”); Lowery, 979 F.2d at
837 (“[AJn ALJ may not consider a claimant's age,
education, and work experience after the ALJ ac-
cepts the IQ score as valid and finds that the
claimant meets or equals the criteria of a listed
impairment.”).

4. Remand Required
Although the Court FINDS that Moore has sat-
isfied both prongs of the paragraph C criteria, the

Court must remand the case for further proceed-
ings. A court may reverse and award benefits or af-
firm despite an ALJ's error “when confirmed or un-
challenged findings made elsewhere in the ALIJ's
decision confirm the step three determination under
review.” Fisher—Ross v. Barnhart, 431 F.3d 729,
734 (10th Cir.2005). As explained in Section
V(D)(1), the ALJ's decision does not make any
finding about Moore's adaptive functioning or make
any reference to Moore's condition prior to age 22.
Furthermore, the parties point to conflicting evid-
ence in the record, which could “by no means con-
clusively resolve the question one way or the oth-
er.” Peck, 214 F. App'x at 736. Because the ALJ
failed to make a finding regarding the diagnostic
description and there is conflicting evidence on the
issue, the Court is compelled to remand the case to
the ALJ for further proceedings.

On remand, the ALJ shall evaluate whether
Moore meets the diagnostic description in the intro-
ductory paragraph of Listing 12.05. If Moore does
satisfy the criteria in the diagnostic description,
then Moore's condition meets Listing 12.05(C), and
the Commissioner shall award benefits.

E. Conclusion

For the reasons discussed above, the Court
FINDS that the ALJ's finding that Moore did not
suffer from an additional limitation is not supported
by substantial evidence. The ALJ's finding that
Moore had a valid IQ in the acceptable range to
meet the criteria of paragraph C is supported by
substantial evidence. However, because the ALJ did
not make any finding regarding the diagnostic de-
scription, the Court cannot evaluate whether the
ALJ erred in finding that Moore did not meet List-
ing 12.05(C). The ALJ's failure in this respect re-
quires this Court to reverse the decision and remand
the case to the Commissioner for reexamination
consistent with the foregoing recommendation.

V1. RECOMMENDATION
*11 For the foregoing reasons, the Court RE-
COMMENDS that Defendant's Motion for Sum-
mary Judgment be DENIED, that Plaintiff's Motion
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for Summary Judgment seeking disability insurance (E.D.Va)
benefits be DENIED IN PART, but that the motion
be GRANTED to the extent of vacating and re- END OF DOCUMENT

manding the Commissioner's decision, and that the
matter be REMANDED to the Commissioner of
Social Security pursuant to sentence four of 42
U.S.C. § 405(g) for further proceedings consistent
with this Report and Recommendation.

VIL REVIEW PROCEDURE
By copy of this Report and Recommendation,
the parties are notified that pursuant to 28 U.S.C. §
636(b)(1):

1. Any party may serve upon the other party
and file with the Clerk specific written objections to
the foregoing findings and recommendations within
fourteen (14) days from the date of mailing of this
report to the objecting party, see 28 U.S.C. §
636(b)(1) and Federal Rule of Civil Procedure
72(b)(2), computed pursuant to Rule 6(a) of the
Federal Rules of Civil Procedure, plus three (3)
days permitted by Rule 6(d) of said rules. A party
may respond to another party's specific objections
within fourteen (14) days after being served with a
copy thereof. See Fed.R.Civ.P. 72(b)(2).

2. A district judge shall make a de novo de-
termination of those portions of this report or spe-
cified findings or recommendations to which objec-
tion is made.

The parties are further notified that failure to
file timely objections to the findings and recom-
mendations set forth above will result in a waiver
of the right to appeal from a judgment of this Court
based on such findings and recommendations.
Thomas v. Arn, 474 U.S. 140, 153-54, 106 S.Ct.
466, 88 L.Ed.2d 435 (1985); Carr v. Hutto, 737
F.2d 433, 433 (4th Cir.1984);, United States v.
Schronce, 727 F.2d 91, 94 (4th Cir.1984).

E.D.Va.,2010.
Moore v. Astrue
Not Reported in F.Supp.2d, 2010 WL 3394657
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